MEMORANDUM

TO: John A. Hughes, Secretary
FROM: Lisa A. Vest, Hearing Officer
RE: Proposed Amendments to State of Delaware

Regulations for Wildlife Rehabilitation Permits for 2007
(Regulation No. 3913)

DATE: August 13, 2007

I. Background:

A public hearing was held on Tuesday, July 31, 2007, at 6:00 p.m.
at the DNREC Richardson & Robbins Building Auditorium to receive
comment on proposed amendments to the existing Delaware Wildlife
Rehabilitation Permits (Regulation 3913) for 2007. This proposed action
will strengthen permitting requirements, improve the care and well being
of animals in captivity, and reduce the risk of rabies exposure to
rehabilitators and others.

In recent years, there have been problems with rehabilitators not
caring for animals as they should, and exposing themselves and others
to rabies vector species without the proper immunization.  This
regulatory change will provide better clarity as to what is expected of
rehabilitators by the Department regarding these issues. There will also
be an additional cost to some rehabilitators that will have to upgrade
their facilities and obtain the rabies pre-exposure shots in order to

maintain their permit.



Numerous members of the public attended this hearing on July 31,
2007. There were some comments received, both at the actual hearing
and during the post-hearing phase as well, with regard to the
Department’s proposed changes to these regulations, and the same will
be discussed in further detail herein below. Proper notice of the hearing
was provided as required by law.

II. Summary of Hearing Record:

At the time of the hearing on July 31, 2007, Kenneth Reynolds,
Program Manager with the Department’s Division of Fish and Wildlife,
offered the Department’s exhibits pertaining to this regulatory
promulgation, along with a brief explanation to the public with regard to
the salient points of the proposed amendments to these regulations.

Mr. Reynolds explained that the Division of Fish & Wildlife was
approached over a year ago by a group of Delaware rehabilitators asking
the Department to strengthen its regulations and policies regarding
wildlife rehabilitation. The proposed changes are part of the
Department’s ongoing effort to elevate the level of wildlife rehabilitation in
Delaware.

The Department is proposing minor changes to Section 13.1.2 in
order to clarify the role of licensed veterinarians relative to wildlife
rehabilitation, so that recovered animals may be released into the wild,
or be transferred to another rehabilitator for further care if necessary.

Previously, such actions were implied within the existing regulation, but



these proposed changes will now provide a better understanding to the
regulated community with regard to this issue.

Changes are also being proposed to Section 13.2.1, which will
require rehabilitators to conform to standards as written in the
document “Minimum Standards for Wildlife Rehabilitation”, and to abide
by rules and policies specified in the document “Delaware Wildlife
Rehabilitation Rules and Policies”. Failure to do so would result in
revocation of the rehabilitator’s permit. Furthermore, animals must be
returned to the wild, according to the policies set forth in the
aforementioned “Delaware Wildlife Rehabilitation Rules and Polices”
document, or euthanized (if release is not feasible), unless the Division,
under §555 of Title 7, authorizes possession for scientific, propagation or
educational purposes, or, in the case of a migratory bird, the USFWS
granted a permit. Initially, the Department had proposed a deadline of
180 days for animal release in such cases, but this language was
changed due to public comment received at the hearing (regarding the
fact that some species require longer rehabilitation than 180 days) to the
understanding now reflected above and in the final version of these
regulations.

Section 13.2.2 concerns inspections and revocation of permits if
rehabilitators are not conforming to protocols as written in the
“Minimum Standards for Wildlife Rehabilitation” document. Under these

proposed amendments, warnings will be issued and if changes are not



made, the animals in the rehabilitators’ possession will be taken and
placed with another rehabilitator, released into the wild, placed in an
educational facility, or humanly euthanized.

Finally, changes made to Section 13.3 would require all
rehabilitators working with rabies vector species to have proof of up-to-
date pre-exposure immunization against the rabies virus. Failure to do
so would result in permit revocation and removal of animals from the
facility. This section further states that rehabilitated rabies vector
species must be released in the county where they came from, and that
the Division must be given the release location. It would also be illegal to
release these animals on state wildlife lands without a permit from the
Director.

For brevity’s same, and for the Secretary’s review, a copy of the
aforementioned document, “Delaware Wildlife Rehabilitation Rules and
Policies” is attached hereto as Attachment “A. Additionally, a copy of the
Department’s proposed amendments to these regulations is attached
hereto as Attachment “B” and hereby incorporated into this report as
well. The document previously referenced in this report entitled,
“Minimum Standards for Wildlife Rehabilitation”, is available for
purchase through the NWRA, but may also be viewed on their website at

www.nwrawildlife.org/page.asp?ID=96.

It should also be noted that the Department has reviewed this

proposed amendment in the light of the Regulatory Flexibility Act, and


http://www.nwrawildlife.org/page.asp?ID=96

believes the same to be lawful, feasible and desirable, and that the
recommendations as proposed should be applicable to all Delaware
citizens equally.

III. Conclusions and Recommendations:

Based on the above discussion, I conclude that the Department
has provided appropriate reasoning regarding the need for these
proposed changes to Delaware’s Wildlife Rehabilitation Permits
(Regulation 3913), and has thoroughly addressed all public questions
and/or comments provided during the various phases of the record
developed in this matter. Accordingly, I recommend promulgation of
these proposed amendments in the customary manner provided by law.

Further, I recommend the following findings:

1. The Department has jurisdiction under its statutory authority
to make a determination in this proceeding;

2. The Department provided adequate public notice of the
proceeding and the public hearing in a manner required by the
law and regulations;

3. The Department held a public hearing in a manner required by
the law and regulations;

4. The Department considered all timely and relevant public
comments in making its determination;

5. Promulgation of these proposed amendments would provide

fuller clarity with regard to the role of licensed veterinarians



relative to wildlife rehabilitation, and would require
rehabilitators to conform to standards as written in the
document “Minimum Standards for Wildlife Rehabilitation”, and
to abide by rules and policies specified in the document
“Delaware Wildlife Rehabilitation Rules and Policies”;
Promulgation of these proposed amendments would further
provide all rehabilitators working with rabies vector species to
have proof of up-to-date pre-exposure immunization against the
rabies virus, and would strengthen existing regulations and
polices regarding the release of such animals back into the wild;
The Department has reviewed this proposed amendment in the
light of the Regulatory Flexibility Act, and believes the same to
be lawful, feasible and desirable, and that the recommendations
as proposed should be applicable to all Delaware citizens
equally;

The Department’s proposed amendments to Regulation 3913
are adequately supported, not arbitrary or capricious, and are
consistent with the applicable laws and regulations.
Consequently, it should be approved as a final regulation,
which shall go into effect ten days after its publication in the
next available issue of the Delaware Register of Regulations; and

that



9. The Department shall submit the proposed regulation as a final
regulation to the Delaware Register of Regulation for publication
in its next available issue, and shall provide written notice to

the persons affected by the Order.

LISA A. VEST
Hearing Officer
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